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claimants with more substantial claims. There is also the $2 million additional fund that
becomes available if the initial $25 million committed to the settlement proves
insufficicnt; this resource provides some comfort about the adequacy of the settlement
fund.

[60]  The final objector is Samy Bishay. The estate of Mr. Bishay's late mother, Nadia
Bishay is one of the plaintiffs in the Saskatchewan class action that is concurrently
advancing to a certification hearing for settlement purposes. The executor of the estate is
Mr. Bishay's 75 year-old father, but it appears that the Mcrchant Law Group has been
taking instructions and reporting to Samy Bishay about the estate’s involvement in the
class proceedings. Without deciding the point, I regard Mr, Bishay as being, at least, a
class member and. in any event, as having a lawyer and client relationship with the
Merchant Law Group with respect to the proposed class procecdings against Maple Leaf
Foods.

[61]  Although Mr. Bishay has an interesting story to tell about his involvement in the
class proceedings, his substantive objections to the Settlement Agreement are dirceted
only at discrete aspects of the agreement about Class Counsel’s fees. As noted earlier in
these Reasons for Decision, Mr. Bishay objects to: (1) the Merchant Law Group's
proposal for a pre-approval of future counsel fees; and (2) the Merchant Law Group’s and
Rochon Genova LLP’s claim for reimbursement of a disbursement paid by them to
Lemers, LLP. Mr. Bishay otherwise apparently approves of the Seftlement Agreement.
and he does not even oppose the initial payment of Class Counsel’s fees other than with
respect to the Lerners LLP disbursement.

[62]  Mr. Bishay's two objections can therefore be better dealt with as part of the
consideration of the fairness of the counsel fee. [t is, however, convenient here to note
that Mr. Bishay obtained legal advice from Joseph E. Murphy, Q.C. of Murphy Battista,
Vancouver B.C.. and to make his objection, Mr. Bishay swore an affidavit which was
forwarded 1o the Administrator.

[63]  In his affidavit, Mr. Bishay deposes as to the sorry history of his relationship with
the Merchant Law Group, against whom he has numerous grievances. Mr. Bishay’s
account is challenged by Evatt Merchant of the Merchant Law Group. A reading of Mr.
Merchant’s affidavit reveals that the law {irm has a list of grievances of its own against
Mr. Bishay.

[64]  For the purposes of the motions now before the court, mercifully, it is not
necessary to discuss or explore these lawyer and client grievances, because the
determination of the merits of Mr. Bishay’s two objections and of his personal claim for
compensation and for costs is a matter of principle and policy, and the determination of
his objections and claims are independent of resolving the lawyer-client dispute.

[65] 1. therefore. conclude that the objections raised by Sue Bialy: Michel Bédard
Arlene Laughren; and Samy Bishay are insufficient to deny approval of the Settlement
Agreement provided that the agreement otherwise satisfies the test for court approval,
which is the topic next considered in these Reasons for Decision.
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Settlement Approval

[66]  As already noted above, Class Counsel submit that the $25 million, accrued
interest, plus the additional fund of up to $2 million represents an excellent result and
should provide sufficient funds to pay, in full, the claims of all eligible claimants as well
as the claims of the provincial health insurers.

[67] Having regard to the evidence betore the court and having regard to the list of
criteria that the court may consider when assessing the faimess of a settlement, the
Settlement Agrecement does appear to be an excellent result, especially because it scems
that the compensation grid in the Scttlement Agreement aims to provide compensation
commensurate with the genuine seriousness of the claimant’s loss and with the scale of
damages typically awarded under Canadian personal injury law.

[68] For claimants under the Scttlement Agreement, the difficulties of causation that
would attend a trial determination are avoided and there is little indication that their
individual claims are being discounted for settlement purposcs.

(69] Based on the record that I have reviewed, I find that the Seitlement Agreement is
fair, rcasonable, adequate, and in the best interests of the class, In accordance with the
Class Proceedings Act, 1992, T approve the settlement.

Approval of Counsel Fees

[70] I turn now to the matter of the approval of the counsel fees as requested by Class
Counsel,

[71]  Factors relevant in assessing the reasonableness of the fees of any class counsel
include: (a) the factual and legal complexities of the matters dealt with; (b) the risk
undertaken, including the risk that the matter might not be certified; (c) the degree of
responsibility assumed by class counsel: (d) the monetary value of the matiers in issue;
(e) the importance of the matter to the class; (f) the degree of skill and competence
demonstrated by class counsel: (g) the results achieved; (h) the ability of the class to pay;
(1) the expectations of the class as to the amount of the fees; and (j) the opportunity cost
to class counsel in the expenditure of time in pursuit of the litigation and settlement:
Vitapharm Canada Lid. v. F. Hoffmann-La Roche Lid., [2005] O.J. No. 1117 (5.C.J.) at
para. 67: Endean v. Canadian Red Cross Society, [2000] B.C.J. No. 1254 (5.C.); Mura v.
Archer Daniels Midland Co., [2003] B.C.J. No. 1751 (S.C.); Lam v. Ajinomoto U.S.A.,
nc.. [2004] B.C.J. No. 985 (S.C.): Rirchie-Smith Feed, Inc. v. Rhéne-Poulenc Canada
Inc . [2005] B.C.J. No. 857 (S.C.).

[72]  To date. none of the Class Counsel has been paid for any of their work or
disburscments. and none would be paid if the claims are unsuccessful because their
retainers are on a contingency basis. Most of the original agreements with the
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representative plaintiffs provide for percentage payments in the order of 30% (or 4x
time).

[73] Under the Settlement Agreement, subject to court approval, Class Counscl receive
from the settlement funds an initial counsel fee of $3 million, plus disbursements and
applicable taxes, and Class Counsel has the right to apply for additional fees. To be
precise, if Enhanced Payments arc made and there remains a balance in residue, Class
Counsel may apply for approval of further fees.

[74] To date, disbursements total approximately $166,000.00, including GST.
Disbursements were largely in relation to the seven experts retained by Class Counsel,
the costs of the mediator, and the costs of travel. Class Counsel funded all of the
disbursements and did not receive assistance from the Class Proceedings Fund.

[75] Class Counsel distributed the various tasks associated with a class proceeding;
visualize: (a) Sharon Strosberg, Colin Stevenson, Ted Charney and Luciana Brasil
prepared the certification materials; (b) Colin Stevenson and Joel Rochon managed a
request for proposal process that led to the sclection of the Administrator; (c) Colin
Stevenson and Ted Chammey prepared consolidation materials and Evatt Merchant
arranged for the transfer of files; (d) Ward Branch prepared the Distribution Protocol and
met with Provincial Health Care Plan officials outside Ontario; (¢) Jocl Rochon and Ward
Branch prepared affidavit and other materials for the settlement hearing; (f) Ted Charney
met with OHIP, handled evidence retention issues, and prepared the mediation brief; (g)
Harvey Strosberg, Joel Rochon, and Ward Branch negotiated the scttlement terms; (h)
Normand Painchaud, Tony Merchant, Evatt Merchant and Ted Chamney communicated
with class Members and dealt with class member management issues; (i) Tony Merchant
handled media inquiries; and (j) Norman Painchaud and Own Falquero handled issues
specific to Québec.

[76] To date, the nine law firms have incurred approximately $2,173,000.00 in
unbilled fees in prosecuting the class actions across the country,

[77] On the hearing for fee approval, it was submitted that if the value of Class
Counsel’s time was discounted by 15% because of some overlap or for work that might
not have benefited the class: that is, reduce the total time to $1,800,000.00, the proposed
fee of $3,000,000.00 represents a multiplier of about 1.67x on the reduced value of Class
Counsel's time. By comparison, the proposed fee is 11.1% of the $27,000,000.00
available to the claimants, or 12% of the guaranteed $25 million.

[78]  All Class Counsel submit that the court ought to approve the payment of the $3
million fee and applicable taxes, and with one exccptional disbursement item, they

unanimously claim payment of their disbursements.

[79] There are no objections by any class member about the initial $3 million counsel
fee payment.
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[80] In my opinion, the initial payment of $3 million is fair and reasonable having
regard to the various factors noted above for assessing the reasonableness of the counsel
fee. Moreover, put simply, it is my opinion that this fee was earned in the case at bar.

[81] However. as previously noted. there are two items of dispute where there is a
divergence of position among the members of the consortium about the approval of Class
Counsel's fee. The first matter of dispute is that Rochon Genova LLP and the Merchant
Law Group seek reimbursement of a disbursement related to services provided by Earl
Chermiak of Lerners LLP. This disbursement is in the amount of $52,792.56.

[82]  Mr. Cherniak was retained to assist in carriage refated matters, including matters
of jurisdiction, Rochon Genova LLP and the Merchant Law Group take the position that
Mr. Cherniak provided meaningful assistance to Class Counsel during a critical moment
in the negotiation and the disbursement for the Lerners LLP account should be paid out
of the settlement fund and reimbursed to the law firms that paid the account,

[83]  The payment to Lerners LLP of its account as a disbursement from the settlement
fund is opposed by other Class Counsel and by Mr. Bishay.

[84] Mr. Chernizk is one of Canada’s pre~eminent lawyers and a superb advocate, and
I have no doubt that he provided meaningful assistance, but the assistance he provided
was to Rochon Genova LLP and the Merchant Law Group not to Class Counsel as that
group has been constituted.

[85]  Mr. Chemiak’s assistance was directed as serving the interests of his clients,
Rochon Genova LLP and the Merchant Law Group, and in the attendances before me, my
own observation of the matter was that the issues of jurisdiction were simply weapons in
a carriage flght between several fine law firms.

186] 1 do pot mean to disparage the interests of Rochon Genova LLP and the Merchant
Law Group in seeking to be Class Counsel exclusively or with others. but their expenses
in retaining outside counscl to assist them in achieving this appointment Is not a
disbursement that, in my opinion, should reduce the funds available for class members.
Therefore, I do not approve of this disbursement.

[87] The sccond matter of dispute ariscs because the Merchant Law Group intends to
request at the Saskatchewan approval hearing that in addition to its request for payment
of the initial counsel fee, the court pre-approve and hold in trust the legal fees payable in
the event that there is a balance in residue including the Merchant Law Group’s share of
approximately $1,650.000.00 plus applicable taxes.

(88]  With the exception of Rochon Genova LLP, all other members of Class Counsel
oppose this request by the Merchant Law Group, and they take the position that all courts
must approve such a request given its effect on the global scttlement fund available to the
entire class.

[89]  The subgroup of seven firms submit that any application for approval in excess of
$3.000.000.00 is inconsistent with the paragraph of the Settlement Agreement that states:
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“If after full payment of all Enhanced Payments. there is an outstanding balance in the
Residue, Counsel may apply for a further award of Counsel Fees.” They ask for an order
that there shall be no further application for approval of fees until the Claims
Administrator has provided its report establishing that Enhanced Payments have been
paid in full.

(90] 1 agree with the position taken by the seven law firms that oppose the Merchant
Law Group's proposal, and I order that there shall be no further application for approval
of fees until the Administrator has provided its report establishing that Enhanced
Payments have been paid in full,

[91] A pre-approval and a holdback of settlement funds places the Merchant Law
Group in a position that appears to conflict with the interests of class members, who the
law firm might hope take up less of the settlement fund in order to leave something more
for the lawyers. The optics are bad; under the Settlement Agreement, the right to
additional counsel fees comes “after full payment of all Enhanced Payments.” Full
payment of Enhanced Payments has not yet occurred, and it is unnecessary to sccure the
position of one member of Class Counsel for this future contingency.

[92]  Further, it is to be noted that the Settlement Agreement preserves only the right to
apply for a further award. It remains for a future day, after full payment of Enhanced
Payments have been made, for the courts in all of Ontario, Saskatchewan, and Québec to
decide whether any further fec approval will be granted and the Ontario court is not
prepared to make that determination now.

[93]  With the above qualifications, | approve the counsel fee. It is fair and reasonable
compensation in all the circumstances.

Mr. Bishay's Claims

[94]  Where a representative plaintiff can show that he or she rendercd active and
necessary assistance in the preparation or presentation of the case and that such assistance
resulted in monetary success for the class, the representative plaintiff may be
compensated on a quantum meruit basis for the time spent: Windisman v. Toronto
College Park Lid, {1996} O.J. No. 2897 (Gen. Div.) at para. 28. However. the court
should only rarely approve an award of compensation to the rcpresentative plaintiff:
McCarthy v. Canadian Red Cross Sociery [2007] OJ. No. 2314 (S.C.J.) at para. 20:
Windisman v. Toronto College Park Lid.. [1996] O.J. No. 2897 (Gen.Div.); Swrherland v.
Boots Pharmaceutical ple, [2002] O.J. No. 1361 (S.C.J.): Bellaire v. Daya [2007] O.J.
No, 4819 (5.C.J.) at para. 71,

[95]  Mr, Bishay deposes that he spent considerable time, estimated at approximately
200 hours. carying out his responsibilities as representative plaintiff, and he sccks
payment for Mr. Murphy’s $18.000 account for legal scrvices. However, the
representative plaintiffs in this proceeding are Rouvald J. Rose and David Morosky and
Mr. Bishay has not been appointed representative plaintiff in any proceeding.
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[96] | see no basis for making an award to Mr. Bishay. He is not being appointed a
representative plaintiff. Te remains perhaps a class member with a family law claim. As a
class member, he is insulated from responsibility for costs, and there is no basis 10 award
him remuneration or costs.

1971 On a policy level. the precedent of paying him on a quantum meruil and paying
his legal fees would be an undesirable precedent because it might encourage the
undesirable practice of objectors in class proceedings seeking remuneration as a means to
recover more compensation than other class members and it would yield the undesirable
side issue that the court would have to determine the value of an objector’s contribution
to the best interests of the class. The case at bar demonstrates the problems because. in
effect, I am being asked whether Mr, Bishay should receive compensation for 200 hours
of services. Without commenting about the value of Mr, Bishay’s contribution, 1 decline
to make that determination.

Other Approvals including the Certification Notice

(98]  There are several incidental matters that require attention.
[99] 1 approve the Settlement Agreement on behalf of parties under a disability.

(100) I approve the appointment of Bruneau Group Inc. as Administrator under the
Sertlement Agreement and for the payment of its fees and disbursements as Administrator

from the settlement funds.

[101] 1 approve the appointment of Reva Devins and Pierre S¢bastien as arbitrators for
the purpose of implementing the Settlement Agreement.

[102] 1 approve the Notice Plan and the Notice of Certification and Settlement
Approval.

Concluding Comments

(103] The social utility of class proceedings in general Is that this procedure of the
administration of justice available in courts across Canada may provide the social goods
of access to justice, judicial economy. or behaviour modification. The social utility of any
particular class proceeding, however, is not a given, and this explains, in part, why
proposed class proceedings must satisfy a test for certification and why courts are
empowered to scrutinize and to approve or reject settlements and counsel fees.

(104] The Settlement Agreement in the case at bar has undergone the court’s scrutiny,
and it appears to me that in entering into the Settlement Agrecment and in seeking
certification on consent for settlement purposes. the plaintiffs and the defendants. with
the assistance of their legal counsel, have provided the social good of access to justice
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and adequate compensation in accordance with Canadian law for perhaps thousands of
citizens who may have been harmed by the Listeriosis outbreak and who decide not to
opt-out of the setilement. which remains the individual choice of class members.

(105] ! thank the objectors and counscl for both sides for their assistance 1o the court.

[106] There will be a case conference to settle the details and the form and content of
the Judgment.

(107] Orders accordingly.

?Q;\R_S\SL )’S.

Perell, J.
Released: March 9, 2009
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